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insured from claiming a total loss, and would almost invariably 
create a difficulty where insurances had been effected in different 
offices, and they were unwilling to act together, for the insured 
could only abandon to one, and as that might be considered a sale or 
disposition of the wreck, which is prohibited by the policy, it might 
be doubtful whether he could recover from the others, even for a 
partial loss. But it is not necessary to enter more minutely into 
the inconveniences which might result from such a construction, as 
we are satisfied that upon the language used, the construction given 
by the Court at Special Term, resulting in a recovery by the insured, 
may be maintained. The judgment will, therefore, be affirmed. 

Bates $ Scarborough, Coffin $■ Mitchell, for plaintiffs in error. 

Nixon, for defendants. 



In the Supreme Court of Pennsylvania, 1854 — In Equity. 

THE WESTERN SAVING FUND SOCIETY OP PHILADELPHIA ET AL. VS. THE 



1. By the original ordinance for the construction and management of the gas works 
of the old city of Philadelphia, the city was authorized, if it should deem expedient, 
to take possession of the works, and to convert the stock thereby created into a 
redeemable loan. The works in the meantime were to be controlled and man- 
aged in all respects by a board of trustees appointed by the City Councils. Ad- 
ditional stock was created by subsequent ordinances, with the same reservation of 
right to the city. In June, 1841, the city exercised this right, and certificates of 
loan were issued to the former stockholders. On June 14, 1841, an ordinance 
was passed authorizing a further loan for the extension of the works, by which the 
works were pledged for the payment of principal and interest of "all loans made 
for or on account of said gas works ;" the faith of the city was pledged that the 
price of gas should not be reduced so as to reduce the clear profits below 8 per 
cent, a year ; and it was expressly stipulated that the gas works and the funds 
thereof should be wholly controlled and managed by a board of trustees elected 

1 The following case, like several other important decisions of the last few years, 
has been omitted, from some incomprehensible reason, from the reports of the pe- 
riod. We regret that our space will not permit us to publish it in as complete a 
form as we could desire. 
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and constituted as theretofore, and who were to pay no part of the said funds into 
the City Treasury, until all the principal and interest of said loans should be fully 
paid. Loans were tat en under the provisions of subsequent ordinances. In 1854, 
after the passage of the Act to consolidate the city of Philadelphia, which pro- 
vided for the creation of a department of gas, an ordinance was introduced and 
passed by the Common Council of the new city, which in effect took the whole 
control and management of the gas works and their funds from the trustees, and 
placed it in the hands of an officer to be styled Chief Engineer of the Gas Works, 
who was to be at the head of that department. In consequence of this action, the 
loanholders filed a bill to prevent the city from intermeddling or interfering with 
the trustees, or from attempting to invalidate the trust. Held, that the ordinance 
of 1841 created a contract between the city and the loanholders, present and 
future, which it was incompetent to invalidate, either by removing the property of 
the works from the trustees, or by altering the price of gas so as to lower the pro- 
fits of the works below eight per cent. 

2. A city, in the supply of gas to its citizens, acts as a private corporation, and is 
subject to the same duties, liabilities, and disabilities. It cannot impair the 
obligation of a contract entered into by it in that capacity, because it may deem 
it for the benefit of its citizens so to do. 

Bill for an injunction and other relief. 

The Common Council of the consolidated city of Philadelphia, on 
the 29th August, 1854, passed an ordinance in relation to the Phila- 
delphia Gas Works, the provisions of which, material to the pre- 
sent case, are as follows : 

Sec. 1. The Select and Common Councils of the city of Phila- 
delphia do ordain, That the Select and Common Councils shall, on 
the passage hereof, and annually thereafter in the month of Sep- 
tember, and whenever a vacancy shall occur by death, resignation 
or otherwise, elect by viva voce vote, in joint meeting, a Chief En- 
gineer of Gas Works. He shall hold his office until his successor be 
chosen at the annual time fixed therefor, unless sooner removed by 
a resolution of Councils. 

Sec. 3. He shall be the head of the department of the Gas 
Works. As such he shall take charge of the works and machinery 
owned by the said corporation and used for the manufacture and 
distribution of gas ; and superintend all matters pertaining to their 
construction, repair and management, and to the manufacture and 
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distribution of gas. He shall employ all labor necessary for such 
management, and purchase or contract for the supply of materials 
to be used in the construction and repair of the works and the 
manufacture and distribution of gas. But no contract or engagement 
for labor or materials, or any extension or enlargement of the works, or 
their appurtenances, shall be made unless authorized by Councils, and 
an appropriation made therefor ; and no contract or engagement shall 
be entered into until the same be submitted to the Committee on 
the Gas Works, for inspection. He shall be charged with the col- 
lection of the gas rents, and all claims for the sale of the products 
of the gas works. 

Sec. 4. He shall define and regulate the duties of all the officers 
of this department, but in such manner as not to interfere with any 
duties herein imposed upon any such officer ; and cause such ac- 
counts to be kept as shall exhibit the financial condition of the de- 
partment. 

Sec. 8. All moneys due for the sales of gas and the other pro- 
ducts of the works, shall be collected by such officers of the depart- 
ment as the Chief Engineer may designate, and such places as he 
may appoint, under his control and as his agents ; the amounts so 
collected shall be reported daily by the Chief Engineer, agent or 
agents, under oath or affirmation, upon his responsibility, to the City 
Controller, and immediately after such report he shall pay the same 
to the City Treasurer. 

Sec. 13. All ordinances of the corporation of the Mayor, Alder- 
men and Citizens of Philadelphia, which provide for the manage- 
ment of the Philadelphia Gas Works, and are inconsistent herewith 
or are supplied hereby, be and the same are hereby repealed. 

The gas works had been previously owned by the city, but placed 
under the control and management of trustees, by ordinance, and 
under circumstances sufficiently set forth and detailed in the opinion 
below. They were also pledged for a number of successive loans, 
amounting together to a large sum. One of the objects of the pro- 
posed ordinance of 1854, was supposed to be to procure a reduction 
in the price of gas. Several of the loanholders, apprehensive of the 
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security of their investments, united with the trustees in a bill to 
restrain the action of the city. 

Gerhard and Meredith, for complainants. 
Hazlehurst, for the city. 

The opinion of the court was delivered by 

Lewis, C. J. — This is a motion for a special injunction to restrain 
" the City of Philadelphia" from interfering or intermeddling with 
the trustees of the Philadelphia Gas Works, and from any attempt to 
invalidate the trust, or the security in the hands of the said trustees 
for the holders of the loans made for the construction and extension of 
the works, or to seize or take possession of the works, revenues or pro- 
fits." The works were originally constructed by means of funds 
raised by subscriptions to stock made by private individuals in pur- 
suance of an ordinance passed on the 21st March, 1835. By the 
terms of that ordinance the works were the private property of the 
stockholders, and their only source of re-embursement was the 
profits. The city was not liable for anything beyond the applica- 
tion of the money paid into the city treasury by the stockholders. 
By that ordinance, which formed the contract between the city and 
the stockholders, the works were to be under the management of 
twelve trustees, to be chosen by the Select and Common Councils. 
The terms of office of the trustees were so arranged that one-third 
of their number would go out every year, and their places were to 
be supplied by the annual election of two trustees by the Select, 
and the same number by the Common Council. By the same ordi- 
nance the city had the right, if at any time the Select and Common 
Councils might deem it expedient, to take possession of the works 
and convert the stock into a loan, redeemable in twenty years from 
the date of conversion, bearing an interest of six per cent, per an- 
num, payable-half yearly on the first days of February and August. 
Under this arrangement, the money was raised, the trustees were 
appointed, and the works constructed. By subsequent ordinances, 
assented to by the stockholders, the works were from time to time 
extended, and loans made for the purpose of defraying the charges. 



SAVING FUND vs. CITY OP PHILADELPHIA. 673 

But on the 14th January, 1841, an ordinance was passed contain- 
ing many provisions so beneficial to the city, and, at the same time 
so disadvantageous to the stockholders, that there was good reason 
to apprehend that the latter would not consent to them. To meet 
that contingency it was provided in the ordinance that if the stock- 
holders did not consent to the terms proposed before the 25th of 
February, 1841, the mayor, aldermen and citizens of Philadelphia 
should, on the 1st of March, 1841, take possession of the works in 
their own right, and the stock should be converted into a loan in 
the manner provided by the original ordinance of association — 
the works to remain under the direction of and superintendence of the 
trustees, until otherwise provided for. The ordinance of the 14th 
January, 1841, was not accepted ; and the city, in pursuance of an 
ordinance of the 3d June, 1841, issued certificates of loan to the 
several stockholders. This ordinance contained a section by which 
the trustees were required to set apart and reserve, out of the 
moneys received by them from the manufacture and sale of gas, 
eight per cent, per annum on the amount of the loan thus author- 
ized to be applied, in the first place, to the payment of the interest 
accruing thereon, and the balance to the sinking fund. This brings 
us to the Ordinance of the 17th June, 1841. By that ordinance, a 
further loan of $125,000 was authorized for the purpose of extend* 
ing the works. The city was to borrow the money in such sums as 
might be required by the trustees. The certificates of loan were 
to be transferable at the office of the Philadelphia Gas Works. 
The rate of interest was to be fixed by the trustees. It was to be 
payable semi-annually at the Gas Works. The faith of the city, 
the sinking fund and the buildings, apparatus, pipes, fixtures, and 
the income and profits of the said gas works, were expressly pledged 
for the punctual payment of the interest, and for the ultimate 
reimbursement of the principal of all the loans made for or on 
account of said gas works, as the same shall become due ; and, in 
order that provision may be made for the same, the said trustees 
were authorized and required to set apart all the clear net profits that 
may remain after paying the interest on the said several loans, to 
constitute a sinking fund, which, with the interest thereon, was to 
43 
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be invested in loans, and kept separate from the other funds of the 
said works. And " for the further security of the loanholders of 
said works, the faith of the city was expressly pledged, that the 
price of gas should not at any time be reduced so as to reduce the 
clear profits below eight per cent per annum on the whole amount of 
the cost of said works until all the loans contracted for, or that may 
hereafter be contracted for, shall be paid." And for the further 
security of the said loan holders, it was expressly " stipulated that 
the works shall be controlled and managed by a board of trustees 
elected and constituted as heretofore, who shall have the whole 
control and management of the said works and of the said sinking 
fund, and of all the other funds belonging to the said works, and 
the said trustees shall pay no part of said funds, nor any part of 
the profit of said works into the city treasury, but shall apply and 
appropriate the same as is directed by this ordinance, until the 
interest and principal of the said loans shall be fully paid as they 
become due to the said loanholders." In pursuance of this ordi- 
nance, and of the faith of the pledges contained in it, the sum of 
$125,000 was obtained on certificates issued by the city, in each of 
which it was particularly set forth that it was " issued in pursuance 
of an ordinance of the 17th June, 1841." This made the pro- 
visions of that ordinance, so far as they related to the rights of the 
parties, as much a part of the contract as if they had been set forth 
at length in each cef tificate of loan. But the pledges in regard to 
the price of gas were made expressly "for the further security" of 
all the loans contracted or that might thereafter be contracted. 
And the stipulations in regard to the control of the works, and the 
duty of the trustees to appropriate the profits of them, were also 
expressly made for the same loanholders. 

In none of the ordinances subsequently passed is there any provi- 
sion for the repeal of any part of the ordinance of the 17th June, 
1841, or any attempt made to place the new loans upon a footing 
different from those previously made under that ordinance. On the 
contrary the certificates to be issued from time to time were, in each 
ordinance authorizing them, directed to be in like form and transfera- 
ble in like manner with the certificates of the other loans authorized 
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for the purpose of said gas works ;" and in each ordinance authorizing 
a new loan, the trustees were directed to set apart out of the profits of 
the works, ten per cent, per annum on the amount borrowed, for the 
purpose of paying the interest thereon and for reimbursing the 
principal, &c. " A subsequent statute is never to be construed to 
repeal a prior one, unless there be a contrariety in them, or at least 
some notice taken of the former act, so as to indicate an intention 
to repeal it." " The law does not favor a repeal by implication, 
unless the repugnance be quite plain." Dwarris on Statutes, 674. 
" To repeal an express enactment by implication requires a strong 
and clear inconsistency." Street vs. The Commonwealth, 6 W. 
& S. 212. We see no such inconsistency, nor any evidence of an 
intention to repeal the stipulations in favor of all subsequent loan- 
holders for the extension of the gas works. Such a repeal would 
have been an act of injustice and bad faith to the original stock- 
holders, whose money had constructed the works, and who had 
accepted certificates of loan in pursuance of the ordinance of the 
3d of June, 1841, which contained a provision that ten per cent, 
per annum on the amount of that loan should be set apart for the 
purpose of paying it out of the moneys received from the manufac- 
ture and sale of gas. 

The repeal would likewise be an act of gross impolicy on the part 
of the city, because the only effect of it would have been to leave 
the works under a mortgage for the loans already contracted, in 
pursuance of the ordinance of 17th June, 1841, while a question 
seriously affecting the credit of the loans would have arisen, respect- 
ing the power of the city to pledge them as a security, on which 
further loans for the extension of the works might be raised. The 
ordinance of 17th June, 1841, was, therefore, very judiciously per- 
mitted to remain in full force when the various subsequent loans 
were made. It designated the security which was pledged, and 
prescribed the remedy for making that security available. It placed 
the pledged property and funds in the hands of trustees, to be 
selected in such a manner as to secure the confidence of capitalists 
who advanced their money. It is a rule in the construction of con- 
tracts, that the law existing when a contract is made enters into it, 



676 SAVING FUND vs. CITY OF PHILADELPHIA. 

and necessarily forms a part of it. The remedies prescribed for en- 
forcing performance, are regarded by the parties as constituting 
that " obligation" of the contract, which is within the protection 
of the constitution. If the remedies were taken away, there would 
be nothing but the moral obligation left, and it is absurd to sup- 
pose that this was the " obligation of the contract," which the legis- 
lature was prohibited from impairing. Plain common sense, re- 
sponding to the demands of justice, has scattered to the winds the 
flimsy distinction between the right and the remedy, so far as to de- 
clare that any change of the nature or extent of the latter so as to 
impair the former, is just as much a violation of the compact as if 
the right itself was directly destroyed. Bronson vs. Kinzie, et al. 
1 How. 316. "The objection to a law on the ground of its impair- 
ing the obligation of a contract can never depend upon the extent 
of the change which the law effects in it. Any deviation from its 
terms, by postponing, or accelerating the period of performance 
which it prescribes, imposing conditions not expressed in the con- 
tract, or dispensing with the performance of those which are, how- 
ever minute, or apparently immaterial, in their effect upon the con- 
tract of the parties, impairs its obligation." Q-reen vs. Biddle, 8 
Wheaton, 1. A contract of mortgage vests an interest ; and its 
main incident is a right to have the land applied in discharge of the 
debt, either in the way prescribed by the law when the contract was 
made, or in some form of remedy substantially equal. Gantly's 
Lessee vs. Ewing, 3 How. 70T. 

These principles have been applied to govern the contracts and con- 
trol the acts of States, clothed with all the powers and prerogatives of 
sovereignty. We see no reason why a municipal corporation, which 
may be created and destroyed by the State at pleasure, should stand 
upon higher or better footing than its own creator. Like a State, it 
has its public duties and its private rights. It has no right to enter in- 
to a contract which interferes with its duties to preserve the health 
and morals of the city. It may therefore defeat the title of its own 
grantee when it becomes necessary to do so in order to abate a nui- 
sance or preserve the public health. The Presbyterian Church vs. 
City of New York, 5 Hill, 540, and Stuyvesant vs. The Mayor of 
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New York, 6 Hill, 603, are instances of the exercise of this right ; 
and it rests upon the ground that a corporation, acting for the benefit 
of others, has no power to enter into a contract which would prevent it 
from performing its public duties. Every right derived from it is 
holden subject to the restriction that it shall be so exercised as not 
to injure others. Upon this principle, if the gas works should 
become a nuisance, affecting the health and comfort of the neighbor- 
hood, the city councils, notwithstanding their own lease of the 
ground, would have the right to direct the removal of the works to 
a place where they would be less injurious to the public. The Mas- 
ter of the Rolls, in speaking of the East India Company, admitted 
that it had rights as a sovereign power, but declared that it had 
also duties as an individual ; and notwithstanding its claim to the 
right of violating its contract, as an incident to its character as a 
sovereign power, it was held to be bound by its contracts as a pri- 
vate company. Moodalay vs. Morton, 1 Br. Ch. Cas. 471. 

The restriction upon the power of a municipal corporation to enter 
into contracts, which may prevent it from performing its duty to the 
public, is nothing more than the application of the familiar prin- 
ciple which avoids the contracts of individuals when they are detri- 
mental to the public rights. But the contracts which a municipal 
corporation may make for the purpose of supplying the inhabitants 
with gas light in their streets and houses, relate to the " things of 
commerce" as distinguished in the civil law from the " things pub- 
lic," which are regulated by the sovereign. Such contracts are not 
made by virtue of its powers of local sovereignty, but in its capacity 
of a private corporation. The supply of gas light is no more a duty 
of sovereignty than the supply of water. Both these objects may 
be accomplished through the agency of individuals or private corpo- 
rations, and in very many instances they are accomplished by those 
means. If this power is granted to a borough or city, it is a spe- 
cial private franchise, made as well for the private emolument and 
advantage of the city as for the public good. The whole invest- 
ment is the private property of the city, as much so as the lands 
and houses belonging to it. Blending the two powers in one grant 
does not destroy the clear and well settled distinction, and the pro- 
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cess of separation is not rendered impossible by the confusion. In 
separating them, regard must be had to the object of the legisla- 
ture in conferring them. If granted for public purposes exclusively, 
they belong to the corporate body in its public, political or muni- 
cipal character. But if the grant was for purposes of private ad- 
vantage and emolument, though the public may derive a common 
benefit therefrom, the corporation, quo ad hoc, is to be regarded as 
a private company. It stands on the same footing as would any 
individual or body of persons where the like special franchise had 
been conferred. These principles are well enforced by Chief Jus- 
tice Nelson, in delivering the opinion of the Supreme Court of New 
York, in the case of Bailey vs. The City of New York, 3 Hill, 
538. In that case the acts of the city had relation to the construc- 
tion of water works. In this they have relation to gas works. But 
the principle is precisely the same in both cases. 

By the contract with the loanholders, the city has placed the 
works and their income in the hands of trustees as a security for 
the loans. The loans subsequent to that act were contracted on the 
faith of that pledge. The city has no more right to disturb the 
security than a mortgager would have to demand a re-conveyance 
without payment of the mortgage debt. To say that the city does 
not mean to disturb the security, is nothing to the purpose. The 
contract designates the manner in which the trustees are to be ap- 
pointed. By that system they are placed on a permanent footing, 
and are effectually guarded against the changes and consequent 
mismanagement which might flow from the impulsive action of 
political parties. This arrangement was a very material considera- 
tion with those who advanced their money on the faith of it, and 
the city has no right to change the trustees in any other mode than 
that prescribed by the compact. A debtor who has made an assign- 
ment for the benefit of his creditors has no right to reclaim the pro- 
perty assigned, without payment of his debts ; nor has he any right 
to substitute himself as a trustee for his creditors against their will. 
This is the rule even in the case of voluntary assignments ; but it 
applies with much greater force to assignments or pledges of pro- 
perty to secure the payment of debts contracted on the faith of 
them. 
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The act of 2d February, 1854, gives the city no new rights what- 
ever over these works. It merely transfers to the corporation as 
enlarged, the rights which the same corporation possessed before 
the enlargement of its boundaries ; and the rights thus transferred 
are subject to the " trusts, limitations and conditions," which ex- 
isted before. As owner of the works, subject to the paramount 
rights of the loanholders, the city may inspect the books, accounts 
and papers relating to them, and demand an accurate account of 
the proceedings of the trustees. If she has reason to believe that 
they are mismanaging the trust to such an extent that her own 
power of removal, as regulated by the contract, would be an inade- 
quate remedy, she may, like other cestui que trusts, apply to the 
courts of justice for redress. If she thinks that by a more econo- 
mical management than tha theretofore practiced the price of gas 
might be reduced without violating the provisions of the contract 
with the loanholders, she may file a bill for an account and ask for 
the directions of the court on the question. In the mean time she 
has no power to withdraw any portion of the income of the works 
from the trust fund. She has no better right to do it indirectly by 
withholding the payment of any just debt she may owe for gas, 
than she has to accomplish the same object by a direct seizure of 
the works and their revenues. These rights and duties may very 
appropriately be assigned to the " gas department," authorized by 
section fifty of the Consolidation Act. Whatever powers may be 
exercised over the gas works of the other incorporated districts now 
included within the city limits, it is clear that none exists over those 
in question in this case, except in subordination to the rights of the 
loanholders as defined by the ordinance of 17th June, 1841. If 
those rights have been subsequently modified by consent, such 
modification furnishes no ground for any further deviation from 
original contract without consent. 

The exigency of the case calls for nothing more at present than 
an injunction to restrain the city of Philadelphia from attempting 
to take possession of the gas works described in the bill, or to inter- 
fere with the trustees therein named, in their control and manage- 
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ment of the said works, and the incomes and other funds belonging 
to the same, until the further order of this court. Let an injunc- 
tion for that purpose issue upon filing a bond with security in 
twenty thousand dollars, pursuant to the statute in such case 
provided. 



Court of Errors and Appeals of New Jersey. — March Term, 1852. 

BENJAMIN S. MCLFORD, APPELLANT, and JONATHAN BOWEN AND OTHERS, 

RESPONDENTS.' 

1. The rule that an executor, administrator, guardian, or trustee, cannot directly 
or indirectly become a purchaser at his own sale, is firmly established. 

2. It is uniformly held in courts of equity, that the trustee will not be permitted to 
derive benefit from a purchase thus made, but that the deed will be avoided at 
the instance of the cestui que trust. 

8. It has been held in this State, not only that the deed may be avoided in equity, 
but that as against the cestui que trust it will be treated as void in a court of law. 
The rule at law, however, is not that the deed is absolutely void ; the extent of the 
doctrine is that the cestui que trust may avail himself of the objection at law. 

4. Admitting the doctrine of the courts of law in its fullest extent, the trustee, in 
case the deed be avoided, may be entitled to equitable relief. And the equities 
subsisting between the trustee and cestui que trust cannot depend upon the tribu- 
nal in which relief is sought. The equities of the trustee cannot be defeated by 
the cestui que trust resorting to law rather than equity, for relief. 

5. Where the cause was retained for the purpose of final relief in equity, and no- 
thing could be gained by permitting the party to proceed with his action at law, 
the injunction was continued. 

On the twentieth of February, eighteen hundred and thirty-seven, 
the appellant and John S. Mulford, administrators of Mason Mul- 
ford, deceased, made sale of part of the real estate of their intes- 
tate, for the payment of the debts of the estate, by virtue of an 

1 1 Stockton's N. J. R. 797. Reported in the court below, 4 Halst. Ch. 751. 



